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 1.  TIME:  9:00   CASE#: MSC17-02126 
CASE NAME: O'DONNELL VS. ABBES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RONALD C. ABBES JR., FAYE ABBES 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on February 13, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON MOTION TO SEAL DOCUMENTS ISO REPLY TO MOTION FOR 
CLASS CERTIFICATION  /  FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Defendants seek a sealing order for Exhibit C to the Second Declaration of Trenton Kashima (a 

log showing activity of Myrissa Centeno with respect to the database in question); and any 

references to previously sealed documents contained in plaintiff’s reply papers in support of 

their motion for class certification.   

The Court may order documents filed under seal where (1) There exists an overriding interest 

that overcomes the right of public access to the record; (2) The overriding interest supports 

sealing the record; (3) A substantial probability exists that the overriding interest will be 

prejudiced if the record is not sealed; (4) The proposed sealing is narrowly tailored; and (5) No 

less restrictive means exist to achieve the overriding interest.”  (CRC 2.550(d).) 

The Court previously entered a sealing order with respect to the Professional Services 

Agreement and the Forensic Investigation Analysis Report, and will not restate the findings for 

those orders. The findings that applied to those reports also apply to these exhibits and 

references, particularly because the “access log” is an integral part of the basis for the Forensic 

Investigation Analysis Report.   

The motion is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02038 
CASE NAME: PATRICK FINCH VS.  MIDWEST MOTOR SUPPLY 
HEARING ON MOTION TO DISMISS OR STAY ACTION FOR FORUM NON CONVENIENS 
FILED BY MIDWEST MOTOR SUPPLY CO. 
* TENTATIVE RULING: * 
 

In this class and PAGA action, plaintiff, Patrick Finch, a California resident and 
employee, sues his Indiana-based employer, defendant Kimball-Midwest, for unreimbursed 
business expenses and wages not paid at termination.  Defendant responds with a Motion to 
Dismiss, or, alternatively, to Stay Action for Forum non Conveniens, based on a clause of the 
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Employment Agreement calling for any such dispute to be litigated in Franklin County, Ohio.  
Because that forum selection clause is voidable under Labor Code section 925, the motion is 
denied. 

 
Key Facts 
 
Plaintiff began working for defendant in October 2014 as a Sales Manager in Training 

under a written Employment Agreement.  In May 2016, he was promoted to the position of Sales 
Supervisor.  (Luthy Decl., ¶ 5.)  His employment ended in January 2019. 
 

Analysis 
 
“Forum non conveniens ‘is an equitable doctrine invoking the discretionary power of a 

court to decline to exercise the jurisdiction it has over a transitory cause of action when it 
believes that the action may be more appropriately and justly tried elsewhere.’”  (Global 
Financial Distributors Inc. v. Superior Court (2019) 35 Cal.App.5th 179, 186.)   When a plaintiff 
brings suit in California, the potential applicability of a contractual forum selection clause is 
raised by the defendant through a motion to dismiss pursuant to Code of Civil Procedure section 
418.10 on grounds of forum non conveniens.  (Ibid.; see also CCP § 418.10 (a)(2).) 

 
While defendant has thus chosen the proper procedural device to attack this action, 

plaintiff argues the forum selection clause is unenforceable under Labor Code section 925.  The 
court agrees.   

 
California enacted Labor Code section 925 in 2017.  In pertinent part, section 925 states:  

“(a) An employer shall not require an employee who primarily resides and works in California, as 
a condition of employment, to agree to a provision that would do either of the following:  (1) 
Require the employee to adjudicate outside of California a claim arising in California.  (2) 
Deprive the employee of the substantive protection of California law with respect to a 
controversy arising in California.”  (Lab. C. § 925 (a).)  Such clauses are “voidable by the 
employee.”  (Lab. C. § 925 (b).)  If the employee makes a request to void such a provision, “the 
matter shall be adjudicated in California and California law shall govern the dispute.”  (Ibid.)   
Section 925 applies as long as the employee was not “in fact individually represented by legal 
counsel in negotiating terms of an agreement to designate either the venue or forum” and the 
employment contract at issue was “entered into, modified, or extended on or after January 1, 
2017.”  (Lab. C. § 925 (f).)   

 
Here, defendant does not contend that plaintiff was represented by legal counsel, so the 

only question is whether the contract was “entered into, modified, or extended on or after 
January 1, 2017.” 

 
On that issue, the facts presented to the court are as follows.  Plaintiff executed a five-

page (plus exhibits) written employment agreement with defendant on October 13, 2014 by 
signing on the fifth page.  The Agreement is not for a stated term.  It continues until defendant 
terminates it for cause or either party terminates it without cause on two weeks’ notice.  (Ex. A to 
Luthy Decl., Employment Agreement, ¶ 11.A.)  The Agreement contains an integration clause.  
(Id., ¶ 12.F.)  The Agreement also states that it “shall not be changed, modified, terminated, 
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cancelled or amended except by a writing signed by each party . . .” 
 

One term of the Agreement is plaintiff’s compensation.  The compensation is “as set 
forth in an attached Exhibit C.”  (Id., ¶ 2.C.)  Exhibit C is the eighth page of the Agreement.  It 
has its own signature line for each of the parties.  It is entitled “Sales Manager in Training 
Compensation.”  Defendant has submitted copies of an Exhibit C executed in October 2014 and 
the spring/summer of 2016.  (Exs. A and E to Luthy Decl.)  By the latter date, plaintiff was no 
longer a Sales Manager in Training, but a Sales Supervisor.  Accordingly, the 2016 Exhibit C is 
titled “Sales Supervisor Compensation.”   (Ex. E to Luthy Decl.)  In contrast to the 2014 Exhibit 
C, which states sales quotas and regular and bonus payments, the 2016 Exhibit C does not 
provide any dollar figures for compensation.  Rather, it states, “Please reference the yearly 
Compensation and Annual Plan Letter.”  (Ex. E to Luthy Decl.)  Despite this reference to yearly 
letters concerning compensation, defendant, through its Human Resources Director and 
Custodian of Records, submits no such letters.  (See Luthy Decl. and attached exhibits.)   

 
Plaintiff, however, does.  He submits Compensation and Annual Plan letters dated 

January 18, 2016, March 10, 2017, and March 14, 2017.  (Finch Decl., ¶ 5-7 and Exs. A-C.)  
These letters are on defendant’s letterhead and have a signature line for plaintiff.  Plaintiff 
submits signed copies of the 2017 and 2018 letters.  (Ibid.)   
 

The 2017 letter states that plaintiff’s annual sales plan for 2017 is $2,039,897 with a 
headcount objective of eight, up from three in 2016.  It gives him the opportunity to earn $5,000 
if his area achieves 25% growth in sales (from $1,345,744 to $1,682,180) by December 31, 
2017 and a Super Achiever Bonus of $5,000.  (Finch Decl, Ex. B.) 

 
The 2018 letter states that plaintiff’s annual sales plan for 2018 is lower in than 2017, 

$1,459,999, rather than $2,039,987.  The headcount objective is the same, eight.  The sales 
growth bonus is lower, $2,500, not $5,000, and the required sales growth is 20%, not 25%  The 
possible Super Achiever bonus is also lower, $2,500, rather than $5,000.  (Finch Decl., Ex. C.) 
 

The court concludes that the 2017 and 2018 Compensation and Annual Plans are the 
documents referred to in Exhibit C of the Employment Agreement, and that they were both 
executed after January 1, 2017; and, therefore, that Labor Code section 925 applies.  Section 
925 is clear that it applies even as to contracts originally executed before January 1, 2017 as 
long as they were “modified or extended” afterwards.  Because plaintiff’s compensation was a 
term of the Employment Agreement and the compensation was modified after January 1, 2017, 
so was the Employment Agreement as a whole.  Section 925 states it is applicable if the 
contract is modified after January 1, 2017, not if the forum selection clause is modified after 
January 1, 2017.  Had the Legislature intended the latter, the statute would have read that it 
would not apply unless a forum selection clause were modified after January 1, 2017.  The court 
is unpersuaded by the argument commencing on page 2, line 12 of the Reply Brief. 

 
On page one, lines 8-15, of the Reply Brief, defendant argues that the 2017 and 2018 

“Compensation and Annual Plan” letters are not modifications of the employment agreement but 
rather standalone contracts because “the operative Exhibit C to the Employment Agreement . . . 
does not incorporate the . . . [those] letters and those documents do not incorporate the 
Employment Agreement.  The court disagrees.  The pertinent Exhibit C is the one that plaintiff 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/27/20 

 
 

- 4 - 

signed in May 2016.  (Ex. E to Luthy Decl.)   It says, “Please reference the yearly Compensation 
and Annual Plan Letter.”  While this statement does not expressly use the word “incorporate,” 
incorporation is clearly what it intends.  Further, that the annual letters do not refer back to an 
Exhibit C does not matter.  What is important is that the incorporating document contain such a 
reference, not the incorporated document.  Many instruments incorporate an Exhibit A.  The 
incorporated Exhibit A often does not reference, let alone incorporate, the document to which it 
is attached.  The court is not bound by the decision in Rafeh v. Gold Star Mortg. Fin. Grp. (C.D. 
Cal. 7/12/19) 2019 U.S. Dist. LEXIS 116615, p. 12) and that case is distinguishable in any 
event.  There, the written employment agreement that contained the forum selection clause did 
not address the issue of pay.  Here it does.  Thus, while pay changes did not modify the 
employment agreement there, they do here. 

 
Defendant cites Ryze Claim Solutions LLC v. Superior Court (2019) 33 Cal.App.5th 

1066.  Ryze held that section 925 was not applicable.  Ryze is distinguishable, however, 
because the contract at issue there was not modified after January 1, 2017.   

 
Defendant also cites general law to the effect that a modification of one term of a 

contract does not modify others.  (Opening Brief at 5:22-27.)  That does not save the forum 
selection clause here.  The modification of the Agreement after 1/1/17 did not modify the forum 
selection clause.  It triggered the application of section 925, which makes that still-existing 
clause voidable at the election of the employee.  None of the cases that defendant cites in this 
section of its brief discusses a statute like section 925 or considers how the enactment of such a 
statute affects a modified contract. 

 
Finally, defendant argues that section 925 is inapplicable because defendant did not 

require a forum selection clause as a condition of employment, or the offer of the original 
Agreement, or, perhaps, the post January 1, 2017 modifications to the Agreement.  Defendant 
makes this argument because section 925 states that an employer shall not require a California 
employee a forum selection clause “as a condition of employment.”  (Lab. C. § 925 (a).) 

 
Whatever the precise argument, defendant fails to meet its burden of proof to establish 

it.  Defendant has submitted what appears to be its standard, pre-drafted employment 
agreement.  That agreement contains a forum selection clause as a condition of employment.  
Defendant has not suggested it would have waived that condition had plaintiff refused to agree 
to the forum selection clause when his employment began or when his employment agreement 
changed in 2017 and 2018.  It has not established that agreement to the forum selection clause 
was not a “condition of employment.”    

 
Resolution of the 925 section issue being dispositive, it is unnecessary for the Court to 

address plaintiff's other arguments why the forum selection clause is unenforceable. 
 
Request for Judicial Notice 
 
Though this Request is unopposed, the court denies it, except as to Exhibit D. The court 

does not need to take judicial notice of the Complaint or the First Amended Complaint.  These 
documents are already in its file.  Further, it will not take judicial notice of the Luthy Declaration.  
That document has also been separately filed and has whatever evidentiary value it has as a 
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Declaration.  The court will consider the Luthy Declaration filed 11/13/19 to be a document filed 
in connection with defendant’s Amended Motion filed 1/9/20. 

 
Supplemental Request for Judicial Notice filed 2/20/20 
 
Absent a good faith objection by plaintiff at the hearing on this motion, the court will grant 

this request and take judicial notice of the existence and contents of the attached Exhibit A. 
 
Supplemental Luthy Decl. filed 2/20/20 
 
The court declines to consider new evidence presented with the Reply Brief.  (See  

San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 313, 316.)  
Further, the evidence presented in the declaration would have not changed the outcome had the 
court had considered it.  The declaration of the Human Resources Director does not address 
whether defendant required the forum selection clauses as a condition of employment and 
continued employment. 
 
 Defendant’s Objections filed 2/20/20 
 
 1 – Overruled. 
 2 – Overruled. 
 3 – Overruled. 
 4 – Sustained.  The court has, however, reached the legal conclusion suggested by the 
objectionable language. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-02038 
CASE NAME: PATRICK FINCH VS.  MIDWEST MOTOR SUPPLY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 


